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view of their situations therefore violate international human rights
law according to the jurisprudence of the European Court, the Inter-
American Court and Commission, and the UN. Human Rights
Committee and Committee Against Torture. That American super-
max prisons impose solitary confinement as a normal, rather than an
“exceptional,” practice for thousands—not just a handful-—of prison-
ers, and that the duration of confinement is often very lengthy, runs
counter to the core principles that international human rights law
has established governing the use of solitary confinement. Further-
more, when prison officials prolong an inmate’s solitary confinement
without providing him with written justification or reviewing his cir-
cumstances, sitnation, and behavior, or without affording him the
opportunity to appeal the decision to some judicial body, they have
violated his right to due process.

III. MENTAL PAIN AND THE EIGHTH AMENDMENT

The justification that prison officials provide for the use of pro-
longed solitary confinement in the United States is the need for secu-
rity. Prison officials claim that certain gang members or leaders,
prisoners who engage in violence against other prisoners, or terrorists
cannot be housed in less restrictive conditions because of the danger
they pose to other prisoners or prison personnel, or because they will
be in communication with their violent associates outside of prison.”
Moreover, prison officials claim that the very restrictive conditions in
modern supermax prisons do not afford prisoners any opportunity to
misbehave, since they are essentially sitting alone in their cell for vir-
tually the entire day and are under heavy restraints whenever they are
moved from their cell. Therefore, officials often claim that a pris-
oner’s good behavior with no misconduct for many years at the su-
permax does not support placing very dangerous prisoners in a less
restrictive environment because his good behavior is simply a reflec-
tion of the lack of opportunity to commit misconduct and not of any
change in the prisoner’s attitude. The prisoner therefore has no way
to demonstrate that he has changed and is no longer dangerous. His
good behavior at the supermax does not help him get out of solitary
confinement. This leads to the situation in the Ohio supermax and
other supermaxes in which some prisoners are being held in solitary

75 See, e.g., Wilkinson v. Austin (Austin V), 545 U.S. 209, 229 (2005) (“Prolonged confine-
ment in Supermax may be the State’s only option for the control of same inmates . . ..").
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confinement indefinitely, irrespective of their behavior at the super-
74
max.

There are three answers to this conundrum. The first is that
prison officials can develop mechanisms to gradually permit all pris-
oners housed in supermax confinement to have greater contact with
other prisoners in supervised conditions so as to afford them an op-
portunity to demonstrate that they can be moved to less restrictive
conditions. For example, at the Ohio supermax, prison officials con-
structed outdoor recreation facilities that permit small groups of
prisoners to recreate together (“congregate recreation”).” These rec-
reation units are closely observed by piison guards, so that it ought to
be possible for all the supermax prisoners to be afforded the oppor-
tunity to have congregate recreation in a secure environment and for
prison officials to determine if their behavior warrants a less restric-
tive placement. In response, prison officials sometimes claim that
there are some prisoners who are so inherently dangerous that even
if they can demonstrate that they do not misbehave when allowed to
interact with other prisoners, the potential for them to commit seri-
ously violent misconduct in the future warrants a very long solitary
confinement term. Even assuming that officials could demonstrate
such a risk for a handful of prisoners, if those prisoners could show
good behavior over a significant period of time, they should not be
confined in solitary indefinitely, but placed in very supervised circum-
stances with other prisoners. The point is that even for those prison-
ers, it is not consistent with our notions of human decency and dig-
nity to simply warehouse them in an isolated cell for the rest of their
lives, but rather prison officials need to develop solutions that accord
them some reasonable amount of human contact combined with ap-
proprlate securlty measures.

Second, prison officials could improve conditions at supermax
prisons so that even prisoners retained there for lengthy periods will
have more stimulation with access to books, television, and radio, and
more frequent communication with and visits from family and
friends. There is simply no strong security need for the total social
isolation that exists at some supermax prisons.

Finally, and perhaps most importantly, the courts and prison offi-
cials must recognize the serious mental and emotional pain and suf-
fering that prolonged solitary confinement causes many prisoners.

74 See Austin VI, 502 F. Supp. 2d 660 (N.D. Ohio 2006).

75 Austin v. Wilkinson, 2002 U.S. Dist. LEXIS 27430 (N.D. Ohio April 5, 2002) (approving
settlement providing for new, outdoor recreation facilities at Ohio supermax).
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While courts have recognized that placing seriously mentally ill pris-
oners in prolonged solitary confinement risks causing them mental
pain that rises to the level of cruel and unusual punishment, many
ordinary prisoners also face the risk of suffering serious mental pain
when placed in long-term supermax confinement. Nonetheless, the
courts, prison officials, and legislators have been unwilling to recog-
nize that significant risk of mental pain and illness as constituting an
Eighth Amendment violation.

A significant part of the reason for this judicial, executive, and leg-
islative lack of recognition of the mental suffering caused many pris-
oners by prolonged solitary confinement is the discounting of mental
pain in the United States’ approach to cruel and inhuman treatment.
For example, while the courts have clearly recognized that psycho-
logical harm inflicted by prison officials can constitute an Eighth
Amendment violation,” Congress, in Secton 1997e(e) of the Prison
Litigation Reform Act of 1995, provided that “[n]o Federal civil ac-
tion may be brought by a prisoner confined in a jail, prison, or other
correctional facility, for mental or emotional injury suffered while in
custody without a prior showing of physical injury.”” This provision
reflects an often-articulated view that, because claims for mental and
emotional injuries are seen as easily feigned or exaggerated, they
should be limited or denied in the absence of observable physical in-
jury.m While courts have generally held that § 1997¢(e) does not
prohibit claims for injunctive or declaratory relief because to do so
might render the statute unconstitutional,” and some courts have
held that nominal and punitive damages are available where prison-

76 Calhoun v. DeTella, 319 F.3d 936, 939 (7th Gir. 2008) (finding that the strip search of
male prisoners in front of female prison guards sufficed for an Eighth Amendment claim
if the search was “conducted in a harassing manner intended to humiliate and inflict psy-
chological pain”); Babcock v. White, 102 F.8d 267, 273 (7th Cir. 1996) (“[T]he Constitu-
tion does not countenance psychological torture merely because it fails to inflict physical
injury.”); Shakka v. Smith, 71 F.3d 162, 166 (4th Cir. 1995) (stating that “signifi-
cant. .. emotional injury” can constitute Eighth Amendment pain); Hobbs v. Lockhart,
46 F.3d 864, 869 (8th Cir. 1995) (finding that allegations of severe emotional distress,
nightmares, and constant fears set forth a constiturional claim): sez also Hudson v. McMil-
lian, 503 U.S. 1, 16-17 (1992) (Blackmun, J., concurring). See generally James E. Robert-
son, Psychological Injury and the Prison Litigation Reform Act: A “Not Exactly, " Equal Protection
Analysis, 37 HARV. J. ON LEGIS. 105 (2000).

77 Prison Litigation Reform Act of 1995, Pub. L. No. 104134, §803(d), 110 Stat. 1321
(1996), codified at 42 U.S.C. § 1997e(e).

78 See Zehner v. Trigg, 952 F. Supp. 1318, 1325 (8.D. Ind. 1997), «/f*d 133 F.3d 459 (7th Cir.
1997).

79 See Davis v. District of Columbia, 158 F.3d 1342, 1346 (D.C. Cir. 1998); Zehner, 133 F.8d at
462.
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ers allege violations of constitutional rights,” various courts have de-
nied plaintiffs damage relief even where the prisoner was clearly sub-
jected to abusive treatment by prison officials. Thus, for example, the
Eleventh Circuit dismissed a damages claim in which prison officials
had “ordered prisoners to strip naked, and performed body cavity
searches while members of the opposite sex were present; physically
harassed some prisoners . .. made harassing comments to an inmate
because of his perceived sexual orientation; and ordered one pris-
oner to ‘tap dance’ while naked.” So too, while some courts have
held that rape or sexual assault constitute a physical injury within the
meaning of 1997e(e),” several courts have held that “the bare allega-
tion of sexual assault” does not constitute a physical injury under the
statute.” Prisoners have also been denied relief because of the physi-
cal injury requirement even when they were placed in cells with hu-
man waste and subjected to the screams of psychiatric patients;“ or
forced to sleep for two months, despite repeated complaints, on a
concrete floor in a cramped cell with a mentally ill HIV-positive pris-
oner who urinated on him:® or had urine thrown at her by a guard
which splashed on her face and shirt.”

The PLRA preclusion of a damage action to prisoners who suffer
only psychological injuries violates the United States’ international
obligations. The U.N. Committee Against Torture recently expressed
concern over PLRA’s § 1997e(e) and indicated that it raises an issue
under Article 14 of the Torture Convention, which requires that each
victim of torture have “an enforceable right to fair and adequate

80  E.g, Hutchins v. McDaniels, 512 F.3d 193, 196-98 (5th Cir. 2007); Royal v. Kautzky, 375
F.3d 720, 723 (8th Gir. 2004); Calhoun, 319 F.3d at 941-42; Thompson v. Carter, 284 ¥.3d
411, 418 (2d Cir. 2002); Allah v. Al-Hafeez, 226 F.3d 247, 251 (3d Cir. 2000). But see Har-
ris v. Garner, 190 F.3d 1279, 1287-89 (11th Cir. 1999) (holding that only injunctive relief
is available).

81 Harris, 190 F.3d at 1282 (setting forth facts), rev’d en banc, 216 F.3d 970 (11th Cir. 2000)
(holding that claims of prisoners who were released after the lawsuit was filed had to be
dismissed).

82  Linerv. Goord, 196 F.3d 132, 135 (2d Cir. 1999).

83  Hancock v. Payne, No. Civ.A.1.03CV671]MRJMR, 2006 WL 21751, at *3 (5.D. Miss. Jan 4,
2006); Smith v. Shady, No. 3:CV-05-2663, 2006 WL 314514, at *2 (M.D. Pa. Feb. 9, 2006).
See Margo Schlanger & Giovanna Shay, Preserving the Rule of Law in America’s Prisons: The
Case for Amending the Prison Litigation Reform Act 11 U. PA. J. CONST. L. 139 (2009); Stephen
B. Bright, Statement Regarding the Prison Abuse Remedies Act to the Subcommittee on
Crime, Terrorism and Homeland Security, Committee on the Judiciary, United States
House of Representatives (Apr. 22, 2008).

84  Harper v. Showers, 174 F.3d 716, 717-20 (5th Cir. 1999).

85 Watts v. Gaston, No. 97-0114-CB-M, 1999 U.S. Dist. LEXIS 6593 (S.D. Ala. Apr. 1, 1999).

86 Fackler v. Dillard, No. 06-10466, 2006 WL 2404498 (E.D. Mich. July 7, 2006).
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compensation.” The mere availability of an injunctive remedy to
prisoners who are psychologically tortured does not satisty the Con-
vention: instead, they must be able to receive compensation for their
injuries. In many cases, injunctive relief will not be available, and in
others it is the potential of officials’ personal liability that serves as
the most important deterrent of misconduct. As the respected hu-
man rights group Human Rights Watch has argued, the PLRA “can-
not be squared with US international human rights obligations.”

That prison officials may have a legitimate penological reason for
placing a prisoner in prolonged solitary confinement does not make
such placement constitutional if the officials are deliberately indiffer-
ent to serious mental harms that such placement is causing the pris-
oner.” But all too often, prison officials and courts view prisoners’
allegations of mental harm as made up or manipulative. For exam-
ple, prisoners in supermaxes who make repeated attempts to commit
suicide or exhibit other serious psychotic symptoms are often not
viewed as suffering serious mental illness but merely as manipulative,
using suicide attempts as a tactic to get out of the supermax.” Simi-
larly, U S. officials at Guantanamo did not view detainees held there
who attempted or committed suicide as suffering from serious mental
pain, but merely as using attempted suicide as a tactic of warfare.”
The failure to understand the depth and extent of mental pain that
many prisoners feel when kept in solitary confinement for many
years—even when the prisoner makes a serious suicide attempt—is a
reflection of the view that such mental pain is not serious.

The diminution of the seriousness of psychological and emotional
harm can also be seen in the United States’ position on torture in our
international agreements. The Convention Against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment in-

87  United Nations Convention Against Torture and Other Cruel, Tnhuman or Degrading
Treatment or Punishment, Dec. 10, 1984, G.A. Res. 39/46, Annex, 39 UN. GAOR Supp.
No. 51, U.N. Doc. A/39/51 (1984).

88 Proposed Revisions to the Prison Litigation Reform Act: Hearing Before the Subcomm. on Crime,
Terrovism, and Homedand Security, and the Subcomm. on the Constitution, Civil Righis, and Civil
Liberties of the H. Comm. on the fudiciary, 110th Cong. (2007) (statement of Human Rights
Watch), available at hutp://hrw.org/english/docs/2007/11/07/usdom17277.htm. On
November 7, 2007, a bill was introduced betore the U.S. House of Representatives that
would amend the law by striking § 1997e(e): the Prison Abuse Remedies Act of 2007,
H.R. 4109, 110th Cong., 1st Session (Nov. 7, 2007).

89 Estelle v. Gamble, 429 U.S. 97, 104 (1976).

90 Jones'Elv. Berge, 164 F. Supp. 2d 1096, 1107 (W.D. Wis. 2001).

91 James Risen & Tim Golden, 3 Prisoners Commit Suicide ot Guantdnamo, N.Y, TIMES, June 11,
2006, at 1 (quoting a U.S. official who viewed the suicides not as “an act of desperation,
but [as] an act of asymmetrical warfare waged against us”),
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cludes in its definition of torture “any act by which severe pain or suf-
fering, whether physical or mental, is intentionally inflicted.”” While
the definition clearly includes mental or physical pain, the United
States defined mental torture narrowly when it ratified the Conven-
tion by submitting an understanding with its ratification. According
to U.S. officials, the understanding was necessary to ensure that a
vague and ambiguous concept of mental torture, which some inter-
national law experts argued might preclude solitary confinement, was
not imposed on U.S. officials.” The United States’ understanding
stated that:

in order to constitute torture, an act must be specifically intended to in-
flict severe physical or mental pain or suffering and that mental pain or
suffering refers to prolonged mental harm caused by or resulting from

(1) the intentional infliction or threatened infliction of severe physical
pain or suffering;

(2) the administration or application, or threatened administration or
application, of mind altering substances or other procedures calculated
to disrupt profoundly the senses or the personality;

(3) the threat of imminent death; or

(4) the threat that another person will imminently be subjected to death,

severe physical pain or suffering, or the administration or application of

mind altering substances or other procedures calculated to disrupt pro-

foundly the senses or personality.94

Several aspects of this understanding are in tension with interna-
tional norms. The requirement that the victim suffer “prolonged
mental harm” is not contained in the Torture Convention. The De-
partment of Justice at one point interpreted “prolonged mental
harm” as “significant psychological harm of significant duration, e.g.,
lasting for months or even years.”” Examples of this type of harm in-

92 G.A Res. 39/46, Annex., 33 U.N. GAOR Supp. No. 5 at 197, UN. Doc. A/39/51 (1984),
1465 U.N.T.S. 85 (emphasis added).

93 See Convention Against Torture: Hearing Before the Senate Comm. on Foreign Relations, 101st
Cong. 13, 17 (1990) (testimony of Deputy Assistant Attorney General Mark Richard).

94  Resolution of Advice and Consent to Ratification of the Convention Against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment, 138 CONG. REC. $17486-
01 (daily ed. Oct. 27, 1990). See also information regarding reservations, understand-
ings, and declarations to the Convention Against Torture at the website of the Office of
the High Commissioner for Human Rights at http://www2.ohchr.org/english/bodies/
ratification/9.htm.

95 Memorandum from jay C. Bybee, Office of Legal Counsel, U.S. Dep’t of justice, to Al-
berto Gonzales, Counsel to the President, at 1 (Aug. 1, 2002), in THE TORTURE PAPERS:
THE ROAD TO ABU GHRAIB 172 (Karen J. Greenberg & Joshua L. Dratel eds., 2005) [here-
inafter Bybee Memo]. The Bybee memo was subsequently withdrawn and superseded by
a memorandum issued by Acting Assistant Attorney General Daniel Levin on December
30, 2004. Legal Standards Applicable Under 18 U.S.C. §§ 2340-2340A, Memorandum
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clude the development of posttraumatic stress disorder or chronic
depression which last for months or years.” According to the De-
partment of Justice, “this understanding ensured that mental torture
would rise to a severity seen in the context of physical torture.”” In
response to this understanding, the Committee Against Torture in-
structed the United States that “acts of psychological torture, prohib-
ited by the Convention, are not limited to ‘prolonged mental harm’
as set out in the State party’s understandings ... but constitute a
wider category of acts, which cause severe mental suffering, irrespec-
tive of their prolongation or its duration.””

The second inconsistency in the U.S. position comes from its con-
clusion that mental torture may only result from the four acts enu-
merated in its understanding, as the list is exhaustive.” Legal memo-
randa have also provided greater specificity to the meaning of these
acts: in order to constitute torture, the administration of drugs must
produce “an extreme effect” such that it “penetrate(s] to the core of
an individual’s ability to perceive the world around him, substantially
interfering with his cognitive abilities, [or] fundamentally alter{s] his
personality.””” Examples of these effects must include dementia, sig-
nificant memory impairment, obsessive compulsive disorder, or

Opinion for the Deputy Attorney General from Acting Assistant Attorney General Daniel
Levin, December 30, 2004, available at http://www.usdoj.gov/olc/18usc2340234022.hun
[hereinafter Levin Memo]. The Levin memo also concluded that mental harm must be
of some lasting duration to be “prolonged,” but did not agree that the mental harm
would have to last for at least “months or even years.” Id. at n.24. The Levin memo cited
Villeda Aldana v. Fresh Del Monte Produce, Inc. 305 F. Supp. 2d 1285 (S.D. Fla 2003), in
which the court rejected a claim that individuals who had been held at gunpoint over-
night and repeatedly threatened with death suffered prolonged mental harm. Fortu-
nately, that court ruling was subsequently reversed by the Eleventh Circuit Court of Ap-
peals. Aldana v. Del Monte Fresh Produce 416 F. 3d 1242, 1252~-53 (11th Cir. 2005}, cert.
denied, 549 U.S. 1032 (2006).

96  U.S. DEP’'T OF DEF., WORKING GROUP REPORT ON DETAINEE INTERROGATIONS IN THE
SLOBAL WAR ON TERRORISM:  ASSESSMENT OF LEGAL, HISTORICAL, POLICY, AND
OPERATIONAL CONSIDERATIONS 11 (Apr. 4, 2003), evailable at hup:/ /www.dod.mil/pubs/
foi/detainees/working_grp_report_detainee_interrogations.pdf [hereinafter WORKING
GROUP REPORT].

97 Bybee Memo, supra note Y5, at 18; Levin Memo, supra note 95 (“We conclude that Con-
gress intended the list of predicate acts to be exclusive—that is, to constitute the pro-
scribed ‘severe meutal pain or suffering’ under the statute, the prolonged mental harm
niust be caused by acts falling within one of the four statutory categories of predicate
acts.”).

98 U.N. Comm. Against Torture, Consideration of Reports Submitted by Siates Parties Under Article
19 of the Convention: United States of America, 1 18, U.N. Doc. CAT/C/USA/CO/2 {May 18,
2006).

99 WORKING GROUP REPORT, supra note 96, at 12; Bybee Memo, supranote 95, at 1.

100 WORKING GROUP REPORT, supra note 96, at 15.
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“pushing someone to the brink of suicide.”” Similarly, the mere
threat that an individual might suffer death is not a sufficient predi-
cate act to induce mental torture: instead, the government considers
mock executions or Russian Roulette to be threats that might cause
mental torture."™

The restriction of the definition of mental torture to the four
enumerated acts means that all sorts of vicious, degrading, and in-
human treatment of prisoners or detainees would not constitute tor-
ture unless it caused severe physical pain. Under this definition,
many of the actions of American prison guards at Abu Ghraib would
not be torture. Moreover, under this definition the placement of
even mentally ill prisoners in prolonged solitary confinement would
not constitute torture even if the mental pain caused thereby drove
the prisoner to commit suicide. While such actions would still consti-
tute inhuman and degrading treatment, the United States reservation
is yet another reflection of the lack of recognition accorded to mental
pain in the context of the treatment of prisoners.

CONCLUSION

The increasing practice of condemning those prisoners which
state or federal officials consider very dangerous to very long, indefi-
nite, or even permanent confinement in supermax prisons is inhu-
man. Courts, legislators, and prison officials ought to recognize the
serious psychological pain such isolation from human contact causes
many prisoners. One important aspect of human existence is social
contact with others; such contact does constitute a basic human need.
Moreover, when officials confine someone permanently or virtually
permanently to supermax existence, it violates the due process re-
quirement that prisoners be accorded meaningful review of solitary
confinement, and that even very dangerous prisoners should be given
some notice and mechanism to improve their behavior and work
their way back into a normal prison existence.

101 [z at 15-16.
102 14,



